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PROTECTIONAGENCY, ) (Consolidated)

)
Respondent. )

RESPONSETO MOTION FOR DEFAULT JUDGMENT OR IN THE
ALTERNATIVE TO PROHIBIT INTRODUCTION OF EVIDENCE

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto theillinois PollutionControlBoard(“Board”) Rulesat35111.Adm. Code

101.500,herebyrespondsto the Motion for Default JudgmentorIn TheAlternativeto Prohibit

Introductionof Evidence(“motion for default judgment”or “motion”) filed by the Petitioner,

FreedomOil Company(“FreedomOil”). TheIllinois EPArequeststhattheBoardenteranorder

denyingthePetitioner’smotionin its entirety,includingthealternativereliefsought. Inresponseto

themotion, theIllinois EPAherebyrespondsasfollows. ,

I. PETITIONER HAS MISREPRESENTED THE FACTS

In its motion, the Petitionercitesto certainfacts it allegesto be supportiveof a defaUlt

judgmentor, in thealternative,to prohibitingthe introductionofevidenceby theillinois EPA at

hearing.Amongthosefactsaretheallegedlackofattentionto theseconsolidatedappeals,thefailure

of a settlementoffer to be madeto the Petitioner,thefailure ofthe Illinois EPA to complywith
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HearingOfficer ordersregardingcertainfiling deadlines,and the failure to follow throughon

“personalcommitments”madebytheundersignedcounselto theHearingOfficer.

However,thoserepresentationsarenotwhattheyaremadeout to be. First, theundersigned

counselfortheIllinois EPAnotesbywayofbackgroundthat oftheapproximately85 appealsnow

pendingbeforetheBoardinvolving theIllinois EPA’sadministrationoftheLeakingUnderground

StorageTank(“LUST”) program,theundersignedcounselis the attorneyassignedto 83 ofthose

matters.1 This caseload doesnot include otherpendingmattersbeforethe Board or internal

assignments,nordoesit includeinvolvementonanas-neededbasisindiscussionsrelatedto pending

90-dayextensionsof LUST programdecisions(all of which areassignedto the undersigned

counsel). This informationis notpresentedto justify delaysin theseor anypendingmatters,but

ratheris notedto providethebasisfor theundersignedcounsel’sexplanationthathis “normal”work

loadsimplydoesnot affordthetimeotherwisedesiredtospendoneachofhis assignedcases.

As to thenotionthattherehasbeenalackofattentionto thesecases,thatsimplyis not true.

As thePetitionermustacknowledge,therehavebeenrepeatedtelephonediscussionsandelectronic

mail correspondencesdiscussingtheseappeals.Inthissituation,asin anymatterinvolvinganappeal

beforetheBoardof a LUST programmatter,theundersignedcounselis subjectto thetime and

attentionthat the illinois EPA’s technicalstaffcan spare,.asthat staffeffectively,represents.the

“client” in thesetypesofappeals.Thependencyofthetheseappeals,andspecificallyoverthepast

calendaryear,hascoincidedwith theLUSTprogram’smvolvementwith thelatestLUSTregulatory

proposal;thisproposalhastakenagreatdealoftime awayfrom theLUST programstaff’snormal

work duties,andall decisionsrequiringtheirinvolvementhavebeendelayed.

‘ThesefigureswerecalculatedfollowingareviewofsearchresultsfromtheBoard’sCOOL database;theactualfigures
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However, that factor aside,the Illinois EPA hasattemptedto conveyits positionto the

Petitionerwhenpossible,and at no times hasthe Illinois EPA refusedto discussor consider

reviewinginformationsubmittedby thePetitioner.Althoughtheanswershavenotnecessarilybeen

to thePetitioner’sliking, it is wrongto concludethatthe illinois EPA hasrefusedto engagein a

goodfaithdiscussionwith thePetitioner. . , . .

Theseongoingdiscussionshavebeenconveyedto theHearingOfficerin thismatter,with the

representationthat undersignedcounselis not able to makefinal decisionsor settlementoffers

without approvaloftheLUST programstaff.

Admittedly,theIllinois EPAhasnotmetall deadlinesimposedby theBoardortheHearing

Officerin theseappeals.Ashasbeenstatedby undersignedcounsel,thatdelayhasnotbeenwithout

regretandagoodfaitheffort to abideby futuredeadlines.Unfortunately,thecircumstancesoflate

(unusualin thesensethat counselhashadcertainfamily obligationsofanon-recurringnature,i.e.,

the birth of’counsel’ssecondand~ child) haveindeedpreventedfilings in a timely fashion.

Thoughthesedelayshavebeenacknowledged,theIllinois EPAatno timehasstatedanydisdainor

refusalto complywith theBoard’sorHearingOfficer’s orders.If anything,counselwaspossiblytoo

optimisticin estimatingtimes for responses,etc.,bornepurelyoutofadesireto keepthesematters

movingin aforwardmanner. .. . , , .

Thatsaid,therehasbeenpositivemovementbythepartiesin theseappeals.Thepartieshave

agreedthattheissueremaimngonappealinmostoftheconsolidatedappealsrelatesto thequestion

of whetherthe Illinois EPA’s apportionmentof costs was appropriate,given the Petitioner’s

argumentthat the ineligible tanks included in the apportionmentcalculationsshould not be

maybe slightly higheror lower.
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consideredatall. In eachoftheappealsreferencedaboveinvolving areimbursementdecision,there

were multiple deductions;the partieshave agreedthe focus should be on the questionof

apportionmentofcosts.

Also, thePetitioneris incorrectin statingthat therehavebeenno settlementoffersmadeby

theIllinois EPA. OnFebruary24, 2005,theillinois EPAmadeasettlementoffer to thePetitioner,

proposing(following discussionsbetweencounselfortheparties)to resolvesomeofthecostsunder

appeal.While theillinois EPAwill notheredivulgethespecificnatureofthesettlement(havingnot

first receivedconsentfrom FreedomOil to do so), it is fair to notethatthesettlementinvolved a

five-figureamountthatwasultimatelyslightly higherthanwhat-was-originallynegotiatedbetween

theparties.ThePetitionerhassinceacceptedandactedon thisprorpos’al)andthereforeit iswrongto

representthatno settlementoffer orprogresshasbeenmade.

Lastly, the Illinois EPA notes that the HearingOfficer recentlygranteda motion for

continuancedesignedto facilitatethefiling ofthe’administrativerecordsin theseappealsaswell as

discoveryresponses.TheIllinois EPA specificallynotedthatoneof thereasonsfor makingthe

requestfor a continuancewas to allow the Petitionersufficient time to review all necessary

documents.This rationalewasintendedto preventanyundueprejudiceupon-thePetitioner,andwas

madein goodfaith. , . . .

Therefore,while the Illinois EPAconcedesthat certaindeadlineshavenot beenmetin a , -‘

timelymanner,theundersignedcounselrepresentsthateffortsto resolveorultimatelylit-igate-these

appealshavebeenongoinganddonein goodfaith, andthat any delay,while regrettable,certainly

doesnotrise(orsink,dependingonone’sviewpoint)to thelevelsuchthatdefaultjudgment.orother

evidentiarysanctionsarewarranted. .
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II. THERE IS NO LEGAL AUTHORITY IN FAVOR OF PETITIONER’S REQUEST

To furtherjustify its requestfor adefaultjudgmentorarestrictionupontheillinois EPAin

presentingevidenceat hearing,thePetitionercitesto severalcasesit arguesaresupportiveofits

position. A reviewofthosecasesindicatesjusttheopposite,’andassuchtheBoardshouldnotrely

uponthelegal authoritycitedby thePetitioner. . . . ,

InthecaseofIllinois EPAv.CelotexCorporation,168Ill. App.3d 592,522N.E.2d888 (3rd

Dist. 1988),thecourtruledthattheBoardwascorrectin dismissingacountincludedin acomplaint

broughtbytheIllinois EPA againstCelotexCorporation.Thecourt first notedthat dismissalofa

party’s claimis a drasticsanctionthat shouldbeemployedsparingly. However,whenaschemeof

deliberatedefianceoftherulesofdiscoveryandthecourt’sauthorityoranattempttostall significant

discoveryhasbeenshown, suchsanctionis appropriateand should be unhesitatinglyapplied.

Celotex,168 Ill. App. 3dat 597,522 N.E.2dat 891-892.Thecourtwent on to find thattheBoard

properlyfoundthattheIllinois EPAhadengagedin apatternofdilatoryresponsetohearingofficer

orders,unjustifiablecancellationofdepositions,andengagedin anintentionalpatternofrefusalto

meetdeadlines;further,theexplanationstenderedfortheactivitieswerenotreasonable.~., 168111.

App. 3d at 597-598,522N.E.2dat 892.

TheIllinois EPA’shandlingofthepresentmatters,whilenotpristine,hardlyis analogousto

theconductbeforetheCelotexcourt. There,theIllinois EPAcancelledadeposition;here,nosuch

cancellationhastakenplace.There,theIllinois EPArefusedto makedocumentsavailableafterfirst

promisingaccess;here,no suchrefusalhastakenplace.2 Otheraggravatingfactscitedto in the ‘

2Theonlyarguablysimilaroccurrencehereis thedelayin filing theadministrativerecords Theillinois EPAonthis date

is sendingto thePetitionertheconsolidatedadministrativerecordfor two ofthependingappeals,andtheremaining
administrativerecordswill besentshortlyhereafter.This delayis nottantamountto arefusalof documents.
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Celotexcasearesimilarlynotpresenthere,andthereforetheCelotexcaseshouldnotbeconsidered

eithercontrollingorpersuasive.ThefactsbeforetheHearingOfficer andtheBoardto datedonot

warrantactionsastakenin Celotex.

-- Indeed,thereliefgrantedbytheBoardinCelotexwasnotthesamereliefthatis soughtbythe’

Petitionerhere. There,theBoard granteda requestby arespondentin anenforcementactionto

dismissonecountofthepetitioner’scomplaint.Here,thePetitionerin anappealis seekingadefault

judgmentin its entirety.TheBoarddidnotconsiderorcharacterizeits actions-in’Celotexasgranting

defaultjudgment,andthusthecaseis inapplicablehere.

A similar argumentcanbe maderegardingthe othercasecited to by the Petitioner. In’

ModineManufacturingv. PollutionControlBoard,192111.App. 3d511,548N.E.2d1145 (
2

ndDist.

1989),the appellatecourt revieweda decisionby the Board to dismiss an appealdue to the

petitioner’sfailureto timely file abrief. There,thebriefin questionwasfiled 26 1/2 weeksafterthe

dateoftheoriginalduedate,andtherewasno interveningrequestforan extensionoftimefiledby

thepetitioner.Here,therehasbeennosuchgapin time,andtheIllinois EPAhasattemptedto either

meetdeadlinesimposedby~theHearingOfficeror,attheveryleast,file arequestforadditionaltime

to complywith thedeadline,thusinforming theHearingOfficer of theintent to ultimately follow

throughon the activity in question. Again, the Modinecase.didnot involve, theBoard granting

• defaultjudgment,ratherit concernedthedismissalofan.appeaibya.partythat failedforanegregious ‘

timepenodto complywith adeadline(with no interveningrequestfor additionaltime)

Caselawon thesubjectofdefaultjudgmentsis clear.Enteringadefaultjudgmentis adrastic

measure,notbeencouragedandonlyto beemployedasalastresort.RockfordHousingAuthorityv.

Don~hue,337 Ill. App. 3d 571, 786 N.E.2d227 (2’~Dist. 2002). Thesanctioncausinga default . ‘‘
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judgmentisproperonly wherethesanctionedparty’sconductshowed“deliberate,contumacious,or

unwarranteddisregardfor thecourt’sauthority.” In re: B.C.,D.C., et al. v. BernadineC., 317 Ill.

App.3d 607, 740 N.E.2d41(1stDist. 2001).

- Thereis simply no information‘before theBoard or the HearingOfficer that warrantsa

findingthattheconductoftheIllinois EPA,ortheundersignedcounsel,hasbeenanythingremotely

approachingadeliberate,contumacious,orunwarranteddisregardfor theBoard’sauthority. To the

contrary,theundersignedcounselhasalwaysheldtheBoardandits HearingOfficers in thehighest

regard,and certainlyhasnevertakenany action that was in any way intendedto be seenor

interpretedasasign ofeventhe slightestdisrespect. -

HoweverthePetitionermayattemptto portraytheactionsof-theIllinois-EPAorundersigned

counselin thehandlingofthesematters,it is wrongandwholly inappropriatetomakeanyclaimthat

any conductevenhinting ofthenaturerequiredto invokea sanctionof defaultjudgmenthasbeen

present.As such,theBoardshouldnotconsiderenteringa defaultjudgmentin theseappeals.

III. THE BOARDSHOULD NOT GRANT ANY ALTERNATIVE RELIEF’

Aside from the lackof basisfor the Board to issuea defaultjudgmentin favor of’the

Petitioner,theBoardshouldfurtherdenythePetitioner’srequestthattheIllinois EPAbeprevented

from presentinganyevidenceat ahearingon thesematters. ......

Pursuantto Section 105.112(a) of the Board’s procedural rules (35 Ill. Adm. Code

105.112(a)),theburdenofproofshallbeon thepetitioner. Inreimbursementappeals,theburdenis ,

ontheapplicantforreimbursementto demonstratethatincurredcostsarerelatedto correeiive;action,

properlyaccountedfor, andreasonable.RezmarCorporationv. Illinois EPA,PCB02-91(April. 17,

2003),p. 9. The primaryfocusmust remainon the adequacyof thepermit applicationandthe
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informationsubmittedbytheapplicantto theIllinois EPA. JohnSextonContractorsCompanyv.

Illinois EPA,PCB88-139(February23, 1989),p. 5. Further,theultimateburdenofproofremains

onthepartyinitiating anappealofanIllinois EPAfinal decision.JohnSextonContractorsCompany

v. Illinois PollutionControlBoard,201 ill. App. 3d 415,425-426,’558N.E.2d1222,1229(lstDist.

1990).

Inthependingappeals,theburdenofproofis thusonFreedomOil. However,theBoardhas’

notedthattherecanbesomethingakinto ashifting ofburdenshouldthepetitionermeetits burden.

Withoutpresentingextensivelegalargumentsontheappropriatenessorlikelihoodofsuchadecision

here,it is possiblethat the Illinois EPA might beput into the positionofhaving to effectively

demonstratethat its decisionswerecorrect. If theBoardgrantsthe extremealternativesanction

requestedbythePetitioner,thenit wouldessentiallybepreventingtheillinois EPAfrompresenting

anyexplanationorrationaleasto thedecisionsin question.Theinability to answeranopen-ended

• questionposedby thePetitionerthroughtestimonyathearingwouldbeextremelyprejudicialto the

Illinois EPA, farmoresothananyallegedprejudicethatmayhavebefallen.th&Petitionerthrough the

handlingofthis matterthus far.

The Illinois EPA hascommittedin theseappeals,as it doesin most everymatter,under

appeal,to fully exploreanyandall possibleavenuesforamicableresolution..It believesit has.done......

so in goodfaith, thoughnotwith theexpediencyhopedfor by the Petitioner. But, astheBoardis

aware,theIllinois EPAcannotgrantextensionsofdecisiondeadlmes,norcanit grantopenwaivers

of deadlines. Only thepetitionerbringing anactioncan do so, and if suchextensionsor open

waivershavebeengranted,then it shouldbe presumedthe petitionerdid so in a well-thought

manner.Here,the Illinois EPAfreelyacknowledgesthat thePetitiorierhasbeenveryreceptiveto
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anyandall settlementdiscussions,andthereareno complaintsorobjectionsfromtheillinois EPAto

thehandlingoftheappealson thepartofthePetitioner.

Thatsaid,thesituationnowbeforetheBoardin termso-f-the-timetakeir-twreach-aresolution

is’not entirelyoftheIllinois EPA’sdoing,andthusthePetitionermustalsoshoulderthe“blame”for

thetime takento resolvethesecases. Sothereis no mistake,theIllinois EPA is not in anyway

insinuatingthattherehasbeenanyfault bythePetitionerin its actionsto date;to thecontrary,the

timethathaselapsedsincethefiling oftheseconsolidatedappeals~hasbeenspentbyboth-parties-to

work to aresolutionornarrowingoftheissues.It is somewhatdisingenuousofthePetitionerto now

cry foul that somuchtime haspassed,and certainlysuchcriesshouldnot be rewardedwith the

extremeandprejudicialreliefsoughtbythePetitioner.

IV. THE ILLINOIS EPA’S DECISIONSWERECORRECT

ThePetitionerhasspeculatedthat theIllinois EPA’s delayssuggesta lackofa defensible

positionin someway. Justtheoppositeis true,astheIllinois EPAfirmly believesthatits decisions

underappealwerejustified and correctandwill be upheldby theBoard. This responseto the

Petitioner’srequestfor a-default judgmentor evidentiarysanctionsis not the properforum for

presentingsucharguments,but let therebeno doubtthat theIllinois EPA’sintentionis to makeall

dueargumentsatthepropertime. .. . ‘ .. ‘

V. CONCLUSION

Forthereasonsstatedmorefully above,theIllinois EPAherebyrespectfullyrequeststhatthe

BoarddenythePetitioner’smotionfor defaultjudgmentandits requestfor alternativerelief.
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ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Resp t

Johnd.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD) -

Dated:April 6, 2005
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify thaton April 6, 2005,I servedtrue and

correctcopiesof a RESPONSETO MOTION FORDEFAULT JUDGMENT, by placingtrue

and correctcopies in properly sealedand addressedenvelopesand by depositingsaid sealed

envelopesin aU.S. mail drop box locatedwithin Springfield, Illinois, with sufficientFirst Class

postageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601

Carol Webb,HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAvenue,East
P.O.Box 19274
Springfield,IL 62794-9274

DianaM. Jagiella
Howard& Howard
OneTechnologyPlaza
Suite600
211 Fulton Street
Peoria,IL 6 1602-1350

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)

Assistant Counsel


